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RERA {3008) Appeal Nos. 10-01 & 10-02

FINAL DECISION AND ORDER

Diecided Jamuary 21, 2013

Syllabus

1J.8. EPA Region 5(~“Repion”) appeals from twonearly identical
zers of decisions lssued in two separare enforcemnent matters, each
involving a sinple viclation of the Resource Conservation and Recovery
Act (“RCRA™) as amended, 42 U1L.5.C. §§ 6901 w 6992%, The alleged
violation imvalved the failure to comply with closure requirements
governing drip pads at each of two wood freatment facilities. Each
matter involved the same parent company, John A. Biewer Company,
Ing. (“JAB Inc.”), and a closely-held subsidiary who was the owner of
the respective facility: John A, Biewer of Ohio (“JAB Qhio”) and John
A. Biewer of Toledo ("JAB Toled™), respectively.

In each of these matters, the Administrarive Law Judge (“ALY")
issued an aceelerated decision on linbility, concluding that JAB Inc. was
neither derivatively nor divectly liable for the violations at either of the
facilities, JAB Ohio and TAR Taledo each conceded liability for the
violarion at their respective facility, after which the ALJ ordered a
hearing on the appropriatcmess of the penalty, The Region refused to
participate in that ALJ-ordercd hearing, arguing that there was no
sennine issue of material fact at issue with respect to the penalty and that
Respondents were not entitled to 4 hearing. Concluding tharthe Region
had failed to present amy evidence at the hearing on penalty, the ALJ
awarded g penalty of zero in each matter.

{In appenl, the Region asserts that the ALJ erved in determining
that the parent company conld not be held liable for the vielations at
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each facility. The Region also asserts that the ALJ erred in awarding @
zero penalty against JAB Toledo and JAB Chio, The Respondents
disagree and argue thar, based on the conduct of counsel for the Region,
they are entitled to an award of altorneys’ fees and costs.

Held: The Board conclades that a zere penalty againat JAB
Toledo and JAR Ohio is appropriate a5 4 sanction in this case due o the
Region's refusal to present evidence of an appropriate penalty at the
penalry hearing in violation of an ALY order. The Consolidated Rules of
Practice Goveming the Assessment of Civil Penalties unquestionably
provida the ALJ with the responsibility and the discretion to determine
an appropriate civil penalty amount based on the evidenee in the record,
in accordance with any statutory penalty criteria, after taking mto
account applicable civil penalty guidance. The rules also provide the
ALJ with the authority to conduct administrative hearings, cxaming
witmesses, and to hear and decide gquestions of facts, law or discretion.
The Board will not condone an Agency sounsel’s refysal to produce
evidence at a hearing on the appropratencss of a penalty when ordered
to do so by the presiding officer. To do otherwise would undarmine the
duly delegated authority of the ALT, az well as call inte question the
faimess and impartiality of administwative enforcement proceedings of
the Agency. When a Region refises to comply with an ALJ order to
present evidenee at a hearing on penalty, as occurred in these matters on
appeal before the Board, both the ALY and the Board have the authority
and the discretion to award a zeto penalty as a sanetion. Thus, under the
circumstances of these matters, the Board concludes a zero penalty i3
appropriate based on, and as a sanction for, Regional Counsel’s refusal
to put on any evidence at the penalty hearing as ordered by the ALL

Further, because the Board concludes that a zero penalty is
appropriate as a sanction for the Region’s unacceptablerefusal to comply
with the ALI's order, the Board concludes that it need not determine
whether the ALT erved in determiniag that JAB Inc. could not be held
derivarively or directly ligble for the violations alleged. Specifically, if
the Board were to find JARB Inc. derivatively liable in these maters, the
company would be subject to the same penalty that was assessed against
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its subsidiaries, which inthis case was zero. Additonally, even if direct
liability could ba cstablished, the Board is not willing to give the Region
another opportunity to make its penalty case for the very same violations,
Providing another opportunity for the Region to obtain a penalty on this
theory would undermine the effectiveness of the sanction previously
imposed for the Region's refusal to present its penalty case to the ALL
Accordingly, considering the question of either direct or derivailve
lisbility against JAR Inc. would not materially alter the outcome given
the zero penalty, and thus would represent 4 needless waste of agency
TESOUICES.

Finally, the Board voncludes that JAB Ohio and JAB Toledo are
not entifled to an award of attorneys” fees and costs,

Before Environmemtal Appeals Judges Leslye M. Fraser,
Catherine R, McCabe, and Kathie A, Stein,

Opinion of the Board by Judge Fraser:
1. Statement of the Case

11.5. EPA Kegion 5 ("Region™) appeals from two nearly identical
sets of decisions that Adminiswative Law Judge (“ALI") William B.
Moran issued in two enforcement matters, each involving 3 single
violarion of the Resource Conservation and Recovery Act (“RCRA™ as
amended, 42 U.5.C. §§ 6901 to 6992k' The Region alleged
Respondents failed to comply with closure requirements governing drip

! The rwa matters that soe the subjeer af this appeal involve two nearly identical
dockets, and in many cases nearly identical filings. For both cases, the ALT iscued an
aecelerared decision as to Hability, td & inirial decision on penalyy. For this reason,
readers may prasume thar the citations throughout this dectsion are identical (as to titls,
filing datz, and page number) mnd will therefors apply equally to the records in bath the
Washington Courthouse Facitity matter, In re John A. Blewer of Ohlo, Ine, (Docket Mo,
RORA-05-2008.0007) (“JAB Ohio™) and the Perrysburg Facility mateer, fn re Jokin A,
Biswer of Toleda, Inc. {Docket Mo, RCRA-05-2008-0006) (“JAB Tolede™). To the
gxtent that there are differences, those differences will be noted.
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pads at each of two wood treatment facilities: one in Perrysburg, Ohio,
and the other in Washiapton Courthouse, Ohlo. In each matter, the/
Region identified three respondents in the Amended Complaint, The'
respondents in the matter involving the “Perrysburg facility” were:
(1) John A. Biewer Company of Toledo, Inc. (“JAB Toledo™); {2) John
A. Biewer Company, Inc. (“JAB Tnc.”); and (3) Biewer Lumber LLC.
The respondents in the matter involving the “Washington Courthouse
facility” were: (1) John A. Biewer Corpany of Ohio, Inc. {"JAB Chio™y;
(2) JAB Inc.; and (3) Bigwer Lumber LLC.?

In each of these marters, the ALY issued an accelerated decision
on derivative liability, cencluding that JAB Inc., the parent company of
bath JAB Toledo and JAB Ohio, was neither directly nor derivatively
liabla for the violations at the respective facilitics. Order on Cross
Motions for an Accelerated Decision on Derivative Liability (Oct. 3,
2609 in JABR Ohio) (Dee. 23, 2009 in JAB Toledo) {(incorporating by
reference the parallel Order in JAB Ohio) (“Orders cn Derivarive
Liabiligy™.

After JAB Ohio and JAB Toledo conceded liability for their
respective violations, ALY Moran issued an initial decision regarding
penalty in each rarter that ultitately awarded a penalty of zero against
both TAR Toledo and JAR Obiobased on his conclusion that the Reglon
had fuiled to present any evidence at a bearing on the issue of penalry.
See Init. Decisions on Penalty a3 17 (JAB Ohio), at 19 (JAB Teledo). In
each of these matters, the Region appeals from both the Hability
determination as to JAB [nc._, and the zero penaity determinations against
JAR Ohin and TAB Toledo.

% In the courss of the procesdings before the ALY, the Region coneeded that
there was oo bagis 1o hold Hiewer Lumber LLC hable in thess matwers. See Initial

Decision Regarding Penalty in each marer (Apr. 30, 2010) (“Tniz. Decs. on Penalty™) at )

1: va alse Complainant's Briefin Support of Irs Notice of Appeal (Region’s Appeal
Br.”} (making no zeference to the Hability of Biewer Lumber L1.C). The length of time
it rook for the Region to make rhis concession was called info quéstion by the ALTin the
initial decisions and forms one of the brses asserted for aomeys’ fees and costs in this
matter. See part VLG, balow,
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H. Sratement of the Issues

The Region asserts that the ALT erred in determining that JAB
Ine. could not be held liable for the violations at cach facility. The
Region also asserts that the ALY erred in awarding a zero penalty against
JARB Toledo and JAB Ohio. Respoudent JAB Inc., on the other hand,
argnes that the ALJ ruled appropriately on liability, Respondents JAB
Toledo and JAB Okio arpue that the ALT appropriately awarded a zero
penalty and that based on the conduct of counsel for the Region, JAB
Toledo and JAE Ohio are entitled to an award of artorneys’ fees and
costs?

Accordingly, this case presems the Board with the following
issues for resolution:

A. Dbd the ALT err in awarding a xero penally against JAB
Toledo and JAB Chic?

B. Did the ALJ 1 in determining thar JAB Inc. could not be
held derivatively or direetly lable for the violations alleged
in the complainis against JAB Toledo and JAB Ohio?

. Are Respondents entitled to attomney’s faes and costs in this
matter?

'The Appeal Briefof Respondents-Appelless does not specifically identify whe
the Respondenis-Appellees ace with respectto the arguments mads snd refers geserically
s “Respondents™ throughout its brief. Howsver, berause the AUPs Order on Derivative
Ligbility pertained only to the lisbility of JAB Ine., and did not mvolve the liability of
cither JAR Toledo or JAR Ohio, JAB Inc. is the only possible “Respondent” to that
porrion of this appesl snd sny refersnee ra “Respondent” in the liability portien of this
decision refiers only 1o JAB Inc. Similarly, because JAB Tne, was no longer pamy to the
proceedings during the penalry phase, which included the request toratiomeys” fees, JAB
Teleda and JAR Ohio are the only possible “Raspondente” o that portion of this uppeal
and any referenes to “Respondents” in the penslty or attomeys’ foes portion of this
decision refers ouly to JAR Toltds wd TAB Ohio, In a1l other parts of thiz decision,
unless otherwise noted, the term "Respondents™ refirs to JAB Ine., JAB Toledo, ind JAD
Ohio.
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UL, Standard of Review

In enforcement proceedings such as this one, the Board is
authorized 1o review de nave both the facmal and legal conclusions of
the presiding officer, in this case the AL). See 40 CF.R. § 23.30(0)
(providing that, in an enforcement proceeding, “[the Board] shall adopt,
madify, or set aside the findings of fact and conclusions of law or
discretion contained in the decision or order being reviewed™); see also
Administrative Procedure Act, 5 U.8.C. § 557(b) ("On appeal from or
review of [an] initial deecision, the agency has all the powers which it
world have in making the initial decision except as it may limir the
issues on notice or by mle.”); see In re Friedman, 11 E.AD. 302, 314
(EAB 2004) (explaining that in an enforoement proceeding, the Board
reviews “the ALY's factual and legal conclusions on a de nove basis™),
aff'd, No. 2:04-CV-00517-WBS-DAD (E.D, Cal. Feb. 25, 2003), aff‘d
No. 05-15664, 2007 WL 528073 (9th Cir. Feb. 15, 2007).

The regulations authorize the Board to assess a penalty that is
“higher or lower than the amount recommended to be assessed in the
[Initial Decision * * * or from the amount sought in the complaint
¥k x7 40 CFR § 22.30(f). Notwithstanding its de navo review
authority, the Board generally will not substitute its judgment for an
ALY¥'s reasonable assessment of panalty, absent a showing that the ALT
has commiitted an abuse of discretion or a clear errar i assessing the
peualty. See In re Ram, Inc., RCRA (9006) Appeal Nos. 08-01 & 08-02,
slip op. ar 11 (EAB Ful. 10, 2009}, 14 E.AD._ .

WV, Summary of Decision

For the reasons explained below, the Board concludes thara zero
penalty against JAB Teledo and YAE Ohio is appropriate in this case as
& sanction for the Region’s unrcceptable refusal to comply with the
ALTI's order to producc evidence at the penalty hearing. Further, because
the Board affirms the zero penalty and determines that, on the facts of
these matters, any liability against JAB Inc. would be limited 1o the
penalty of zero, the Board declines to exercise its diseretion to review the
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ALI’s determination that JAB Inc. could not be held directly or
derivatively liahle forthe violations alleped against JAB Toledo and JAB
Ohio. To consider the question of liability against JAB Inc. (whether
direct or derivative) would not materially alter the ontcome given the
sanction of a zero penalty, and thus would reprosent a needless waste of
agency resources. Finally, the Board concludes that JAR Ohio and JAB
Toledo are not cutitled o an award of attorneys’ fees and costs.

V. Procedural and Factual History

The RCRA violations underlying this action involve two wood
treatment ficiliics that are now closed. The first, the Washington
Courthouse facility, operated from 1976 until June 2001, and was located
in an arca that the Region referred to as an industrial and warehouse

area. The facility’s operations included pressure-treating wood with

chromated copper arsenate and then transporting it 1o 4 drip pad on its
facility grounds, where excess chromated copper arsenate cither
evaporated or fell off the wood onto the drop pad as waste. See Region’™s
Memorandum in Support of the Penalty Amount Proposed (Dee. 12,
2008) (“Memo. in Support of Penalty™), at 10 (JAB Ohio). The second,
the Porrysburg facility, operated between 1983 and 1997, was enclosad,
located in an area the Region referred to as having “a limited receptor
population,” and was operated in the same manner as the Washington
Courthouse facility, See Memo, in Support of Penalty, at t, 17 (JAB
Tolede),

The Region alleged that Respondents failed to remove or
decontaminate any waste residues, containment system components,
comtaminaied subsoils, and siructure and cquipment contaminated with
waste and lezkage as present under and in the vicinity of its drip pad as
requirad by Ohio Administrative Code § 3745-60-45, in violation of
Subchapter I of RCRA, 42 U.3.C. §§ 6921-6939(f)* Amended Compl.

*+Under RCRA seetion 3008, states may obbin EPA authorizarion to administer
portions ot all of RCRA subtirle C within their boundaries, 42 U5.C, § 6926, Osace
(conricued...}

P.008/027
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at 3-6 (Jan. 29, 2009). Following a period of discovery, Complainant
filed a Motion for Accelerated De¢ision on Liability and Penalty in cach
matter (“Motions re Liability and Penalty™) (Dec, 12, 2008). Both
Complainant and JAB Tne. filed cross-motions for an accelerated
decision regarding derivative liability in cach matrer. See Complainant™s
Mation for Accelerarad Decision on Derivarive Liability (and
accompanying memoranda) (CBY Redacted Version) (July 2, 2009)
(“Repion's Motions re Derivative Liability”); Respondents’ Mation for
Accelerated Decision (and accompanying memoranda) (July 2, 2009)
(“YAB Inc. Motions re Derivative Liability™).

The Region’s motions for an accelerated decision on derivative
liability argued essentially that indisputable facts proved that JAR Inc.
was either derivatively lable under a sheory of plercing the corporate
veil, or was directly lizble under an “operator” theory. See Region’s
Motions re Derivative Liability at 3-4, 8, 37 (JAB Ohio), and at3-4, 7,
35 (JAB Toledo). JAB Inc. conversely argued that the undisputed faets
entitied JAB Inc. to a determination that it was not liable for either
vielation at cither facility. See JAB Inc. Memn, in Support of Motions
re Derivative Liability (Ful. 2, 2009). After weighing the facts and the
legal arguments submitted, the ALJ denied Complainan’s Motion
reparding derivative liability and granted JAB Inc.’s motion, concluding
that JAB [ne, eould not be held liable under any theery of derivative or
direct liability. See Orders on Derivative Liability, at 36-37 (JAB Chio}
and at 2-3 (JAB Toledo).

In itz motion for an accelerated decision on Hahbility and panalty,
the Region asserted that no genuine issue of material fact existed
regarding JAR Ohio’s or JAB Toledo’s liability and that a penalty of

*{..continued)
suthorized by EPA, a state’s hazardous wasts regularions operare as requirements of
RCRA sabtitle € in liey of the comparable federa! requirements. The state regulations are
enforceable by the srate, as well as hy EPA independear of the state, pursuant to RCRA
§ 3008 (a3, 42 U.S.C. § 6928(a). Druring the relevant tims period, the Stare of Ohio was
autttorized by BEA to ndminister its RCRA program, including the requirements of Ohio
Adrmnisteative Code § 3743-60.45, See 40 C.T.R. §§ 272.1R00, 272.1801.
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§282 649 was appropriate to assess against JAB Ohio for the vialation
at the Washington Courthouse facility, and a penalty of §287,441 was
apprapriate to assess against JAB Toledo for the violation at the
Parrysburg facility, See Memo. in Supp. of Motions re Liability and
Penalty (Dec. 12, 2008), at L. Tn further support of the penalty in each
matter, the Region attached a 27-page Memorandum in Support of the
Penalty Amount Proposed that contains an explanation of how it derived
the proposed penalty. The memoranda were not sworn affidaviis, and
contained various attachiments, including communications to and from
the Ohio EPA regarding the closure requirements and the facilitizs®
respeetive attempts 0 comply. See Memo, in Supp. of Maotions re
Liability and Penalty (and attachiments).

Subsequently, JAB Toledo and JAB Ohio each conceded
fability, but contested the penalty amount sought as excessive. See
Mermos. in Opp. to Motion re Liakility and Penalty (Jul. 30, 2009), at 2,
Respondents argued that their failure to carry out the drip pad closure
plan stenmned from their financial inability to continne in business, as
oppased to an “unwillingness” 1o comply, and that these factors were
relevant to the amount of penalty assessed. Jd. at 2-3,

Rased on JAR Ohio’s and JAB Toledo’s respective concessions
of liability, the ALY issued orders granting the Region’s motions as to
liability, but denied an accelerated decision in each matter a3 1o penalty,
finding instaad rhat material facts were in digpute as to the appropriate
penalty amount. Order on EFA’s Motion for Accelerated Decision on
Liability and Penalty (Dec. 23, 2009), at 2, 14 (IAB Ohio) (“Order on
Liability and Penalty”).? In so concluding, the ALT found that it was
clear that material facts were in dispute that bore upon the correct
application of the penalty policy and that a hearing on the appropriate

¥ tn the JAB Toledo marter, the AL igsued an Order on Complainant*s Motion
for Accelesated Decision on Lishility and Penalty (Jan. 12, 2010), in which the ALI
incorporaced by veference the Order on Lisbility and Penalry in TAB Oliio. Sz Ordeton
Liakility and Penzlty (JAB Toledo) ar 2. Al ramaining citations to thess exders will ba
to the JAE Ohio order anly.

p.on/net
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penalty in cach matter was warranted. [d at9, 14 (JAB Ohio). Among
other points, the ALY noted that the Respondents” good faith efforts o
cormply, as well as their degree of wilfulness, negligence, ability to pay
and ather unique factors were relevant in the penalty determination. Jd,
at 9, 14 (JAB Ohic). The ALI also stated that in addition to that
“independent basis for denying” Respondents” motions, the ALY was “of
the view that, either through discovery or through the excreise of cross-
examination, a respondent should be afforded the right to explore EPA’s
penalty proposal analysis, in order to make its own determination as to
whether the policy was in fact properly applied. Such questioning may
disclose * * * that the policy was not adhered w and consequenily that
the penalty should instead be derived from application of the statutory
penalty criteria.” fd. ar 17 (JAB Ohio). On January 13, 2010, the ATT
issued a notice of hearing.

In responsc, she Region indicated that:

[iJt is the position of Complainant that Respondent has
defaulted on Complainant’s Motion for Accelerated
Decision on Liability and Penalty on both issues,
penalty as well as liability, and that Respondent is not
eotitled to an oral evidentiary hesring.  Therefore,
Complainant will be participating in the scheduled
hearing under protest. In the interest of preserving her
appeal rights, Complainant will present no evidence at
the hearing, and will not make available for
cross-gxamination any Agency personnel, or other
witness,

See Supplemental Pre-Hearing Exchange of the Administrator's
Delegated Complainant (Jan. 22, 2010} (“Region’s Suppl, Pre-Hearing
Exchange"}, at 2.

Congistent with its “protest,” Complainant’s counsel did ner
present any gvidence reparding penalty at the hearing or present any EPA
penalty calculation witness. Transeript of Proceedings (Feb. 23, 2010)

P.o12/027
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(“Tr.™) at 8-5; Tnit. Decisions on Penalty at 1 (JAB Ohio), at 1-2 (FAB
Toledo). The Region has argued extensively both hetfore and after the
hearing that Respondent raised no genuine issues of material fact, and
that the Region was determined to “stand on the pleadings,” in part
because Respondent was not entitled to 3 hearing on the penalty, and the
penalty assessment should be done on “documentary evidence™ alone.
Thus, the only cvidence presented at the hearing on the issue of the
appropriate penalty was & witness presented by Respondent, which
Complainant’s counsel did briefly cross-zxamine. Tr. at 60-62.

Following the hearing and a series of pogt-hearing briefs, the
ALJ foundthar EPA had presented "no evidence™ on the {ssue of penalty,
and thus EPA failed to present a prima fagle case, let alone meet its
burden of persuasion, as to an approprime penalty, Consequently, the
Court imposed a penalty of $0.00 in beth the JAB Ohio and the JAB
Toledo matters. init, Decisions on Penalty at 17 (JAB Ohio), at 19 (JAB
Toleda).

The ALJ alzo considered JAB Toledo’s and JAB Ohio’s request
for attorneys fzes and costs that was included in the Motion for Entry of
Decigion (Feb. 9, 2019) filed prior to the hearing.  Although the ALY
expressed that such fees and costs “should™ be available, be refrained
from pranting such relief and instead atated that Respondents had
“nreserved the issue for appeal,” and must “await the Board’s
determination of the availability of such relief” Init. Diecisions on
Penalty at 17 (JAB Qhio), at 1% (JAB Toledo).

V1. Analysis
A. A Zero Penalpy Against JAB Toledo and JAB Ohia is Appropriate

As explained above, the first question the Board considers in this
appeal is whether the ALl erred in awarding a zero penalty against JAB
Toledo and JAB Ohio. As described hriefly above, after JAB Ohio and
JAB Toledo had conceded lighility in these matters, the ALJ ordered a
hearing on the appropriate penalty. The Region objected to the hearing

p.o13/027
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and argued that no material facts were in dispute and that Respondents
were not entitled to cross-cxamine witnesses on the peaalty. When the
Region refused to meaningfully participate in the bearing and did not put
on any evidence at the hearing, the ALJ awarded a penalty of zero. The
Region appeals from the zere penalty, Forthe reasons below, the Board
determines that a zero penalty assessment is appropriate in thess cases.

The administrative assessment of civil penalties in enforcoment
matters is governed by the Consolidated Rules of Practice Governing the
Assessment of Clvil Penalties (the “Consolidated Rules™) found in
40 C.F.R. part 22, These regulations place the burden of presentation
and persuasion regarding the penalty squarely on the complainant. See
40 C.F.R. § 22 24(a); see also In re New Waterbury Lid, 5 E.AD. 529,
536-43 (1994) (discussing the burden on the complainant in an
administrative cnforcement proceeding under the Adminisirative
Procedure Act, as well as under pait 22).

The presiding officer’s role In assessing civil penalties also is set
forth under the Consolidated Rides. The presiding officer, In this case
the ALT, is requived to decide matrers in controversy based on a
preponderance of the evidence, Seg 40 C.F.R. § 22.24(b). The rules
require the ALT to issue an initial decision containing a recommended
civil penalty assessment® 40 CFR. § 22.27. The amount of the
recommended civil penalty mustbe defermined by the ALY “based on the
evidence in the record and in aceordance with any penalfy criteria set
forth in the Act.™ 40 CFR. § 22.27(b). The ALJ must “consider any
civil penalty puidance issued under the Act [and must] * * * explain in
detail in the inidal decision how the penalty to be assessed corresponds

to any penalty eriteria ser forth in the Act.” Z4. Finally, “[i]f the {ALJ]

derides to assess a penalty different in amount from the penalty proposed
by complainant,” the ALY must *set forth in the ninal decision the

A presiding officer’s recommended penalty assessment baoomes final “43F
days afier its service upon the partics and withour finther procecdings unless” the
decision iy reopened, appealed, set aside of reviswed pursusmeto 40 C ER. §22.27(e)(1)-
{4} (describing procedures for reconsideration and appeal of an [nitial Decision}.
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specific reasons for the increase or decrease.” /., see also In re Euclid
of Virginia, Inc., 13 E.AD.616,686-87, 689 (EAB 2008), Additionally,
as the Board has explained previously, the ALY is under no legal
obligation to impose a region’s recommended penalty, cven il the
recommended penalty takes all of the recommended statutory factors into
account. In re Employers Ins. of Wausau and Group Eight Tech., Inc.,
6 E.A.D. 735, 758-756 (BEAD 1997) {making clear that “if * * * tha
[plresiding [olfficer does not agree with the [rlegion’s analysis of the
statutory penalty factors or their application to the particular violations
at issue,” the presiding officer “may specify the reasons for
disapreement,” and “may assess a penalty different from that
recommuonded™). “[nstzad, the ALY may conduct his own analysis of the
penalty, and in doing 50, may consider such additional evidence as the
ALJ deems necessary for an informed decision as to the appropriateness
of the proposed penalty, fd. (explaining that the ALJ "is in no way
constrained by the Region’s penalty proposal,” and that “nothing in Part
22 expressly limits or restricts what the [plresiding [o]fficer may
consider in determining whether e adopt the [rlegion’s unrebutted
penalty proposal or to deviate from that proposal™).

To accomplish his ot her role in the administrative penalty
process, the Consalidated Rules provide the ALT with the authority 10
“ponchuet a fair and impartial proceeding, assure that the facts are fully
elicited, adjudicate all iesnes, and avoid delay.” 40 C.F.R. § 22.4(¢). To
accomplish this task, the ALJ may “[¢]onduct administeative hearings,™
“[rlule upon motiens, requests, and offers of proof, and issuc all
necessary orders,” “[e]xamine witnesses and receive documentary or
other evidence,” and “fh]ear and decide questions of facts, law, or
diseretion.” Id § 22.4(c){1¥-(2), (1), (7). The ALJ also may “[ofrder a
party, ar an officer or agent thereof, 7o produce testimony, documents.
or other non-privileged evidence, and failing the production thereof
without good cause being shown draw adverse [nferences against 1hal
party,” and [d]o all other acts and rake all measures necessary for the
maintenance oforder and for the efficient, fair and impartial adjudication
of issues arising in proceedings governed by these Consolidated Rules
of Practice.” Id. § 32.4(c)(5), (10) (emphases added).
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Thus, under the regulations governing administrative
enforcement procecdings, the ALJ unquestionably hag both the
responsibility initially to determine any penalty amount, and the
discretion to order a hearing on penalty.” When an ALT orders the
Region 10 produce testimony, documents or other evidence at a hearing
to meet the Agency’s burden of proof, counsel for the Region is required
to comply. See id. § 22.4(c),

Notwithstanding the ALY"s responsibility to weigh the evidence
and assess a penalty in these matters, and the complainant’s
responsibility to prove its case, the Region refused to comply with the
ALT's order 1o produce evidence concerning the proposed penalties ata
hearing, See Complainant's Post-Hearing Brief (Mar. 31, 2010), at 1-3
(aeknowledging that the Region “participat[ed] in the scheduled hearing
under proteit,” had determined that it would “stand on the pleadings,”
and “presented no evidence at the hearing™). Counsel for the Region
attemprted to justity his conduct by arguing that “Respondent[s] fail[ed]
to raise any genuincissue of marerial fact” that would entitle Respondent
1o a hearing and that *there was sufficient documentary evidence in the
record” from which 1o conclude the proposed penalty was appropriate,
Id. at 2; see afso Region's Appeal Br. at §4-67, 89-97. Counse] relied on
the penalty anslysis and recommendation he submitted as an attachment
to the Region's memorandum in support of its Mortion for Accelerated
Decision on Liability and Penalty, a5 well as JAR Ohio’s and JAR
Toledo’s concessions of liability forthe violations, and argued that these
were sufficient to meet the Region’s burden of proof. Complainant’s
Post-Hearing Brief, at 3-5. On that basis, the Region refused to comply
with the ALY order and did not present any svidence at the hearing on
penalty. Id.

? AI'Ts also have the discredon o proceed without o hearing whese an ALJ
determines that no genuine lues of muesial Ber exist and the ALY oxercises his
diseretion ro apply tha law 1o the unrefuted faots before him, See In re Newsll Reyeling
Ca., Inc., 8 B.ALY, 598, 625 (EAB 1999); In re Green Thumb Nursery, [ne., 6 E.AD.
782, 792-93 (EAB 1997). Becawse in this oase the ALT determined a hesring was
necesgary, the Board’s decislons in Green Fhwmb and Newell Reoycing, on which tha
Region heavily relies, are inapposita.
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The Region's assertion that there was “no penuine issue of

material Fact” requiring a hearing was not sufficient to justify the refusal

1o submit any evidence 1o support the proposed penalty ar the hearing, as
ordered by the ALT. The ALJ not counse! for the Region, is vested with
the amhority to dotermine whether genuine issucs of fact exist that
necessitate a hearing. 40 CFI. § 22.4(c). In this case, the ALJ
concluded that senuine issues of factregarding the appropriaieness of the
penalty did exist, and on that basis the ALJ denizd the Motion for an
Acceleratad Decision with respect to the: penalty. Order on Liability and
Penalty, at 17} Accordingly, the ALJ exercised his discretion and
ordered a hearing on penalty for the purpose of resolving the genuine
issues of fact regarding penalty, as the ALT i3 authorized 1o do under
40 CF.R. part 22 4(c)}(3). /d. at 5, 17; Netice of Hearing (Jan. 13,2010);
seg also Inre Lazarus, Ine., TEAD, 318,334 (EAB 1997) {recognizing
the importance of the presiding officer’s ability to exercise discretion
throughout the administrative penalty proceeding).

The Board will not condona an Agency counsel’s blatant refusal
to produce evidence at ahearing onthe appropriate penalty when ordered
w do so by the presiding officer. To do otherwise would undermine the
duly delegated authority of the ALJ, as provided in 40 CFER. §22.4(c),
ags well as call into question the fairness and impartality of
administrarive enforeement proceedings of the Agency. An ALIs reles
in the process is ot to accept withour question the Region’s view of the
ease, but rather to determine an appropriate penalty as required by

¥ The Remion arguss thae the ALT ered in derermining that a genuine iagoe of
muterial facr existed necessitating the hearing on penslry, Region’s Appenl Br. at §2-67;
see alvo Region’s Supph. Pre-hearing Bxchange a2 (raking the position thar Respondents
were not entitled to o hearing becanse Respondemts had not met their burden -
presurably to raise material issues of fact). The Board declines to consider whether the
ALY erred in making thar dereyminarion, If the Region believed thut the ALT had made
such ar error, the Region had twa options: (1) ireould seek an inrerlocutory sppest ofthe
decision under 40 C.F.R. § 22.20: or (2) it could proceed a3 ordered by the ALT, present
evidence of an appropeiate penalty at the hearing, along wirh its legal arguments for why
the penalty was appropriate. Inztead, the Region ook the brazen and disrespecrfil step
of refusing to comply with the ALT's order w prodoce evidence ar & hearing on the
proposed pemalty, which resulted n & zero penalty. .
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40 C.F R, § 22,27, Aspartof an ALT s evaluation, the ALT must ensure
that in the pending case the Region has applizd the law and Agency’s
policies consistently and fairly. To fill that role, the ALY must have the
awthority and discretion to cxarmine and weigh the evidense, In the
Board’s view, cosuriag that EPA’s regulations and policies are imoposed
congistently and Fairly is critical to the administrative review process.

In assessing the zeto penalty against each ofthe Respondents, the
ALJ concluded that the Region “failed to praduce any evidence on the
issue of an appropriate penalty” and, therefore, did not meet its burden
of proof. Inir. Decisions on Penalty at 17 (JAB Ohio), at 19 (JAB
Toledo). The Board does not agree with the ALT’s conclusgion that there
was nio evidence in the record from which to determine & penalry.”
Nevertheloss, for the reasons that follow, the Board agrees that a penalty
of zero is appropriate under the elrcumstances presented.

The Consolidated Rules provide that where a party fails to
produce testimony, documents, or other non-privileged evidence as
ordered without good cause being shown, the AL may draw adverse
inferences against that party. 40 C_F.R. section 22.4(c)(5). The rules
also permir the ALY to “[d]o all other acts and ke all measures
necessary for the mabtenance of order and for the efficiem, fair and
impartial adjudication of issues arising in proceedings povermed by [ the
Consofidated Rules))” Id. § 22 4(c}(10). Although the ALJ did not
speeifically rely on section 22.4(¢) when he imposed 2 penalty of zero in
this matter, the Board concludes he certainly could have, Sez 64 Fed,

? TAR Ohis xad JAB Toledo concoded lability fn this eass and the coneeded
viokations of RCRA, slone, can forn the base cange for a penaly under the RORA
peprlry puidanes. U.S. EPA, Office of Enforcement und Compliance Assurance, Crfics
of Regmlatory Bnforcement, RCRA Civil Penalry Policy at 12 (June 2003), Once the base
mnge is determined, bowever, the RCRA penalty guidance provides discrefion W
determine where in thar zanga the base psnalty should 811, Addivonally, the RCRA
penalry gaidance also provides the diseretion to adjust 2 penalty up or down significantdy
based on various factors. f, ar 33 (deseribing a myzind of factors diat may be considersd
in adinsting penalty up or dowa that ars caze and fact specific and that ars not relavan
to the initial Gading of liability).
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Reg. 40,138, 40,144 (Jul. 23, 1999) (explaining that the broad language
of § 22.4(c)(L0) “authorizes the [piresiding [olfficer to impose a broad
array of sanctions appropriate for management of cases”).

Additionally, the Board reviews an ALT's decision de nove, and
in exercising its duties and responsibilities under Agency regulations, has
the anthority to “do all acts and 1ake all measures as are necessary for the
efficient, fair and impartial adjudication of issues arising in a
proceeding.” 40 C.F R, § 22.4(a)(2). The rules specifically include the
Board’s ability 1o impose “procedural sanctions against a party who
without adequate justification fails or refuses o comply with [the
Consolidated Rules],” such g1 “denying any or all relief sought by the
party in the proceeding” [Id; see also 64 Fed. Reg. at 40,1435
(specifically and expressly authorizing the Board to impose procedural
sanctions for failures to comply with the Consolidaied Rules, which the
Hoard always had congidered implickt). Based on that authority, and
under the specific eircumstances of this case, the Board concludes that
2 zero penalty is appropriate based on, and as a sanction for, Regional
sounsel’s refusal to put on any evidence at the hearing as ordered by the
ALTJS

The Board reaches this conclusion without considering whether
there was sufficient evidence in the record to support the Agency's
recommended penalty assessment, Although the Region arguee that
Respondents’ “cancession of liability and the Presiding Officer’s grant
of summary disposition with regard to lability converted the original
‘unverified pleadings’ into the uncontested facts of the case,” which
includes the attachments to those documents, Reglon’s Appeal Br. at 84,
the Board observes simply that the Ageney’s burden of persuasion as to
penalty does not end with a concession of liability and a counsel’s legal
memorandum in support of the penalty assessment explaining how the
penalty was derived. The amount of penalty essessed in a RCRA

¥ The Board deelines to consider the penalty de nove based upon the
Respondenty' concessions of liability. That is precisely the resalr the Region songht
when it refused 1o comply with an ALJ order, which the Beoard will nor condone.
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enforcement action requires consideration of a mixture of facts and law
that are not necessarily established by a concession or determination of
lability. For example, factors such as good faith efforts to comply or the
lack thereof, the depree of wilfulpess involved, a history of
noncompliance, ability to pay, and other unique factors, all may involve
questions of fact that an ALJ must resolve in assessing 4 penalty, See
alse note 9, above,

The Board also reaches this conclusion withoutregard to whether
Respondents wers entitled to & hearing or whether a hearing was
required.”® As clearly set forth in the administrative re gulations, the ALT
had the discretion to order the hearing, as well as the obligation to weigh
the facts and reach a conclusion with respect to the penalty, When

‘O appeal, the Region acknowledges thar pleadings are not by themaelves
avidencs,  See Region’s Appeal Dr at 84 (referring to this principle a5
“ell-zsrahlished™); foit, Dee. on Peoalty at 3-4 (viting, among ather cases, Pullman v.
Bullard, 44 F.2d 347, 348 (5th Cir. 1930) (explaining thaut the purpose of pleadings is
to fix tic conentions of each party” and notng that “statemrents of faot in a party's
pleadings * * ¥ are not evidence for himself*) and Olson v. Miller, 263 F.2d 718, 740
{D.C, Cir. 1959) (stating plainly thar pleadiegs arz not evidenee). Rather, the Repion
argnes that Respondents” “concession of Hability 244 the Presiding Officer’s prant of
summary dispoaition with tegard to liabitity converted the erigisal ‘uaverificd pleadings™
o the uncontested fems of the case,” which includes the stachments o those
documents, Region’s Appeal Br. at 84. Morcover, the Region docs not asgue thar it
requested that the paries stipulate thar the unverified pleadings bi nroduced inta the
record, or thar it so moved on its own initiative,

2 Cyypmplainant’s various motions and other filings before the ALT make itclear
fhar Counsel for she Remgion was foeused on his belisf thar Respondents were nit entitled
to a heating. ez, e.g. Compl, Motion o Suike, in pant, Respondent’s Fre-Heatng
Exchange (Dee, 12, 2008); Region’s Suppl. Pre-headag Exchange at 2. To the extent
that the Region was arguings further that the ALY fiad a discretion to order an svidentiary
hearing, Comnsel went too far — for the reasons already cxplmged. In ad stempt o
explain the positon of Counsel for the Reglon, the ALT referenced an outside Jjoumal
article writrent by thar Coungel, Thararticle plainly states that the views expressed avs not
tha views of the Agency and the artiole was not relied on or cited by the Region.
Accordingly, dhe ALY crod in inserting the srticle in thi record of this decision, Becanse
that article has no heasing on the Board's deeision in this mawer, the Board will not
addresy ita merits, or the lack thereof.
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ordered to make is case with respect to the proposed penalty at a
hearing, Complainant chose not to do so. Notonly did Complainani fail
to mect its burden o persuade the ALY with respect to penalty, ha
effectively exposed the Agency to an award of a zero pemalty as a
sanetion for failure to comply with sn ALT's order. Accordingly, and for
these reasons, the Board concludes that a zero penaliy against JAB
Toledo and JAB Chio is appropriate under the circumstances of these
hatters,

B. In Light of the Zero Penally, the Board Does Not Consider Whether
the ALJ Erved in Determining that JAB Inc.- Could Not Be Held
Lighle for the Violations

In additdon to appealing the ALI"a penalty deeizsion, the Region
asks the Board to overturn the ALY s conclusion that JAR Ine,, the parent
company of both JAB Teledo and JAB Ohio, was not liable for the
violation at either facility. See Region’s Appeal Br. ar 16-54; see also
Orders on Derivative Liabitity, at 36 (JAB Ohio), and at 3 (JAB Toledo).
The Region argued that JAR Inc. could be held deovarively hable under
the equitable doctrine of piercing the corporata veil. See Region’s
Motions re Derivative Liability, at 3-4, 8-37 (JAB Ohia), and ay 3-8, 7-33
(JAB Toledn). The Repion alzo arpued that JAB Inc. could be held
directly liable based on JAR Ine.’s alleged “operation”™ of the facilities.
See id. at 3-4, 37-44 (JAR Ohio), 3-4, 35-42 (JAB Toleda) {each citing
[7.5. v. Besifoods, 524 U.8. 51 (1998)),1

The ALJ determined that JAB Ine. could not be held liable in
either case, concluding that the Region had not sdvanced any suhstantial
facts to support the liability of YAB Inc, under either theory of derivative

1 A more complete cxplanation of the arguments made, the law cired, and the
ALY's decision muy be found in the ALYs Orders on Derivative Lisbility, Becauyse the
Board is declining to reach thix issus, only a briefsaemmary is presenced heve,
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or direct liability. See Orders on Derivative Liability at 36 (YAB Ohio),
and at 3 (JAB Toledo)."*

The Board concludes that if it were to overnurn the ALTs
decision on Lazbility and find JAB Inc. derivatively liable in these
matters, the company would be subject to the same penalty that was
assessed against its subsidizrics, which in this case was zero. THe parent
company’s liability — if the corperate veil could be pisrced — would be
denved from the liability of its subsidiary. Beeause the Board has
determined that the penalty assessed for the viclation in this case is zero
based on the Region’s decision not to put on its penalty case in vielation
of the ALFs order 1o do so, any penalty assessed against the parent
company — even i it could be held derivatively ligble - would be zero.

1* In determining whesher JAR Tree. cotld be held derivatively Hable, the ALY
arated that the Repion had not established facrs thar would support holding JA% Tno,
derivatively lisble uader either faderal or stace lavy, bu the ALY also dutermined that Okdo
common law, rather than federal commen law, applisd.  See Orders on Derivative
Vishility, at 8 (JAB Ohic) and, by meorporation, at 3 (JAB Toledo}. The Board obsarves,
however, that the U.S, Supreme Conet explicitly declined to resobve the “significant
disagreement ameng conts and commentstors” on whether courts should botraw st
law, or iascead apply 2 federal comeon law of vell plercing in the context of enforcing
CBRCLA. See United Statas v. Basgoods, 524 U8, 51 at 64 n.% (1998). This question
remains oncesolved.  Compare, g, United Srares v, General Banay Corp.. Inc,
423 F.3d 204, 300 (3zd Cir. 2005) (wating that Besgeody “outl] in favor™ of a uniform:
faderal standard, in part because “[a}pplylng a particutar stute’s law requires a state-by-
state inferpretation of the federal Habiliry starute ~ a resuit, in the case of jeestsor
liabiliry under CERCLA, that [the Third Circuit Court of Appeals] believe(d] conflicts
with [CERCLAs] statutory objectives”) with CarrervJones Limber Co. v. Dixle Dist.
Co., 166 F.3d 840, 3847 (6th Cir. 1999) (quoting the Suprems Court in Sesyfhody and
finding it appropriste to apply srare law becsuse CERCLA Yin no way addresses issuey
of corparste liability, and it vhould eor therefors be preswmed to alter stare laws
governing the lizbility of corporations™) {foomots omimed). Although JAB Ine, acgued
—nnd the AL agreed— that the 6th Cirewit’s decision wo apply state law in Carter-Jones
Lumber should govern the RORA matss navw be fore us, the Board declines to detprmine
whetherthe ALY applied the appropriate law or reached the correct conclusion based on
the facts bafore him with respeet ta derivarive liability in this matter, Accordingly, the
Board’s Order in this case should oot ba viewsd as an endomsement of the ALY's decision
on the auestion of whether stars or faderal law applies in RCRA cases invalving issues
of corporate liability besause, as explained below, the Board dectines to consider the
issue of derdvative lizbility in this cass,
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Accordingly, there cffectively can be no penalty against the parent
company in the cases before us, and the Board’s resolution of the
question of derivative liability would not materially alter the outcome of
this case. Under thesc unique eircumstances, and in the interest of
Judicial economty and conserving Agency resources, the Board declines
to consider the question of derivative liability in this matter.

Similarly, the Board declines w review the ALIs ruling on the
issue of SAB Tac.’s direct liability a8 an “opetatar” of the facilivies, The
Region’s proposed penalty in each matter was identical as to both the
parent and the subsidiary, and the penalty did not vary based on the
theory of liability (derivative or direct). Amended Compl. at7, Even if
direct liability could be established, the Board is not willing to give the
Region another opportunity to make its peaalty case for the very same
violations. Providing anether opportunity for the Region to obain a
penalty on this theory would undermine the effectiveness of the sanction
previously imposcd for the Region’s refusal to present its penalty case
to the ALJ, As such, the Board concludes thet an appropriate penalty
under the circumstances presented is zerp in both cases as to all
Respondents, based on the conduct of the Region. Thus, in the interest
of judicial ceonomy and conserving Apgency resources, the Board
declines to consider the question of direct liability in this maer,

C. Respondents Are Not Entitled to Costs and Avtorneys’ Fees in this
Matter

The: fnal Issue the Board considers is whether JAR Ohio and
TAR Toledo are entitled to costs and attorneys® fees m this matter. JAB
Ohio and JAB Toledo assert thar focs and costs are warranted based on
Regional Counsel’s conduct in nnreasonably pursuing its clalms against
Biewer Lumber [1.C and in refusing to participate in the ALJ-ordered
hearing on penalty. Appeal Brief of Respondenz-Appellzes (“Resp.
Appeal Br™) at 109, Respondents assert that the Boeard has the
discretion to order attorneys’ fees and costs pursuant to its gemeral
authority under the Consolidated Rules, 40 C.F.R. §§ 22.1,22 4(c)(10).
Alernatively, Respondents asscrt thar the Federal Rules of Civil



0E-21-2013

14:43

Fram-USEPA ENVIRCNMENTAL APPEALS BOARD 2022330121 T-114

22 IN RE JYOHN 4, RIEWER C0. OF TOLEDOD, INC.
& IN RE JOHN A, BIEWER C0O. OF OHID, INC.

Procedure (“FRCP™) should apply analegously and that the FRCP

authorizes an sward of attorney fees and costs.™¥ Resp. Appeal Br, at
107, Both asserted theories for attormeys” fees and costs fail as a matter
of law,

First, Biewer Lumber LLC is not a party before this Board and
any claim based on conduet against Biewer Lumber LLC must be
pursued by that company. $ccond, JAB Inc. was no longer a party to the
proceedings during the penalty phase and so did not seek, and would not
be entitled 1o, any claim of fees based on the Region’s actions during that
phase of the proceeding. Finally, as correctly noted by FRespondenrs,
atrorneys fees may be shifted 1o the federal government, but only where
Congress has waived the federsl government’s sovergign imrnunity.
Resp. Appeal Br. ar 107. Any waiver of sovereign immunity must be
express and is striotly construed in favor of the sovereign. Ruckelshaus
v. Sierra Club, 463 U.8, 680, 685-86 (1983). Thus, the Board is not
authorized to award fees and costs against the Agency based on its
general authority to “resolve issues”™ or based on an analogous
apolication of the FRCP.®  Neither the Consalidated Rules nov the
FRCE exprossly authorize attomeys” fees of costs against the Agency
and the Board will not construe them in such 2 manner.” Based on the

1* Although Respoadent doss not idensify a specifie ruls or theory for fses and
nasts to be awarded under the FRCP, the Board presumes, based on Respondencs’
reliancs on Macringly v U1.5., 939 F28 816, 818 {Sth Cir, 1991) and Wegtmoreland v.
CBS, 770 F.2d 1168, 1177 (D.C. Cir. 1985), that Respondents are referring 1o FRCP Rule
11 which provides for an award of fees and cosTs as a sanotion for frivalous conduet in
the context of a foderl eivil proceeding,

*6 The Board is not bound by the FRCP, bux may in {ts diseretion refer ro them
for puidance when fnerpreting EPA’s procedural twles. fn re Fyramid Chemical Co.,
11 B.A., 637, 683 n.34 (2004),

T The Region's appeal beief argues thar Respondents are not enciled to foey
vnder the Equnl Access to Justice Act ("EATA™, 5 US.C. § 504(a)(1), (a)X(#), which doas
specifically provide for an award of attoreys’ fecs and costs ajainst the govemment o
2 “prevailing parry™ usder certaln circomstances. See Inre Dopald Cutler, 13 EAD,

{continucd...}
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foregoing, the Board denies Respondents’ rcquest for an award of
attornays’ fees and costs,

VII. Conclusion

Based on the forezoing, the Board concludes that a zero penalty
apainst JAB Toledo and JAR Ohio is appropriate under the
circumstances of these cases.®  Addidonally, because the Board
concludes that any penalty against JAB Iac, would be limited to the
penalty imposed against JAR Toledo and JAB Ohio, and the Board has
determined that a penalty of zero is appropriate as a sanetion, the Board
declines to addross the issue of either derivative or direct Lability,

4(conrinued}
237, 241-33 (EAB 2007). Respondents, however, have not soughr fezs under that stamie.
See Motions for Entry of Desision at 3 (Feb, 9, 2010) (secking fees under 40 CF.R.
§ 22,4{c} 1 03); Tnit. Decisions ou Penalty ar 17 (sraring that Respondents’ ciaim for fees
is hased on 40 C.ER. part 22); Respondents’ Appzal Br, ar (07-10 (ofring 40 C.F.R.
§8 22.1(c) and 22.4¢c)(10) s the basis for fees, and noting the sxistence of EAJA buc
rraking no claim under that starute of is implementdng repulations, fouad in 40 C.F.R.
pare 17), Moreover, any request for fees under BAJA would be premature. See51US.C.
§ 5D4(a)(2); 40 C.F.I. 6§ 17.11- 14 (preseribing the applivation process for fees undet
EaAJTA, as well ag the timing of any such applicarion); see also yan v, ULS,, 71 Fed. CL
740, 743 (Fed, Cl. 2006} (declining to rale an wvailability of atomeys fees before an

EATA application wes properly filed). Thus, the Board docs notscasider an EAJA claim
in this deeision.

1% Although the Complaint in this mater sought © have a compliance order
iroposed against the Respondents, the Region did not seek to have the complianee order
imposcd in tts Metion far Accelerated Deeision on Hability and Penalry and the ALI's
decision was silent with respeet to the compliance erder. On appeal, the Repion did not
cxpressly challenge the ALS"s failure 1 myle on ke compliance order, Thus, the Board
is not addressing the compliance order in this decision. The Board observes, however,
that nothing prevents the Region from seeking a cotmpliance order in the fisture 1 there
is a continuing violation, if the Repion dewnnines such aetion is bork necessary and
appropriate.

P.025/%27
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Finally, the Board concludes that Respondents are not cntitled to an
award of attomeys’ fees or costs."”

VL Order
The Board affirms the ALI’s penalty assassment of zero based
on the Region’s failure to present any evidence of an appropriate penalty

ar the penalty hearing in violation of the ALJ"s order.

Yo ordered,

* The Bourd would be remiss if it did not expross its dismay at the ovel of
animosity berwesn the Regionat Counsel and the ALTreflected in the pleadings, the ALY
ordars, and the transeript of proceedings in thess metters, We cerainly betieve that this
is un anermly and nor st al) rypieal of the respect generally shown by and to parties and
presiding officers, We do expect that in all fumre cases, Regional Counsel will ensure
thar the atorneys assigned ra their respective offices will conduct cases ina manuer that
demonytmtes a respect for the administrarive process and the authority given in EPA
regularions to nffieials who preside over matters pending befors hem. We alio sxpect
thar presiding officers will nor allow their personal frustrations witk counsel to be 3o
cvident in their orders. As noted by the ALT himself, the [presiding officer’s] analysis
st be dispassionate and based on the law.” Order on Derivative Lisbility at 30 (JAB
Ohio) and 3 (JAB Toledo) {incorparating by refsrerce the carollary ordes in JAB Ohio}.
This is equally true of orders issued by ALI’s, cven undér fnying cwciinsAnees.
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